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	LEGAL GUIDE

	PRIVATE COMPANY INCORPORATION


	Introduction 


Two initial points should be borne in mind when incorporating a private company:

1.
When must the company be ready to commence operations?  If a contract has to be entered into quickly, there may be insufficient time to file the documents with the Registrar of Companies and wait for a certificate of incorporation.  If so, it will be necessary to purchase a ready made "off-the-shelf" company.

2.
Delays can be minimised by ensuring that all the information required is available at the outset (see appendix on points to consider when incorporating a private limited company).

Preliminary Considerations

1.
Check that the proposed name of the new company is available by inspecting the index of company names kept by the Registrar of Companies.

2.
Unless an application for exemption is to be applied for, the last word of the company name must be "Limited" or its abbreviation "Ltd" (but remember if you incorporate “Limited” you can use “Ltd” but if you incorporate “Ltd” you are stuck with “Ltd”).

3.
Where it is important for a company to commence business under a particular name by a specified date it is possible for it to trade under a business name.  If this is done the company must comply with the Business Names Act 1985.  A company to which the Act applies and which carries on business under a name other than its corporate name is required to include on all business letters, invoices and similar documents, details of its corporate name together with an address in Great Britain for service of documents (this will normally be the company's registered office).  It must also display a notice containing this information at each place where the business is carried on and to which customers or suppliers have access, and supply a similar written notice to anybody requesting one in the course of its business.
4.
Every company registered in Great Britain must have a registered office at which legal process may be served on it.  The address of the registered office must be stated on the company's letters and order forms.

5.
Authorised capital - there is no legal maximum or minimum amount of authorised capital.  This should be taken into account if it is anticipated that the Company will require a substantial issued share capital either on incorporation or in the near future - it will avoid the need to hold a general meeting to increase the authorised capital later on.

6.
(a)
Memorandum of association - this must state:

(i)
the name of the company;

(ii)
whether the registered office of the company is situated in England, Wales or Scotland;

(iii)
the objects of the company;

(iv)
that the liability of the members is limited (if the company is limited by guarantee the amount which each member undertakes to contribute to the company in a winding up must also be stated); and

(v)
if the company has a share capital the amount of the share capital with which it proposes to be registered and the division of it into shares of a fixed amount (multi-currency share capital is lawful with the Companies Act 2006).


(b)seq level5 \h \r0 
Articles of association - can be long form (containing all the regulations of the company) or short form (adopting Table A except to the extent that the articles state otherwise).

7.seq level3 \h \r0 

seq level4 \h \r0 
Details of directors, secretary and shareholders - these details are required both to incorporate the company and to complete the various registers which the company is obliged to keep.

8.
Details of auditors and banking arrangements - the first auditors of the company may be appointed by the directors at any time before the first annual general meeting at which accounts are laid before the company.  However, it is advisable to arrange for appointment of the auditors at the first meeting of the directors after incorporation.  Similarly, to enable the company to commence business as soon as possible after incorporation all necessary bank mandates should be approved at the same time.

9.
Omission of directors' names from notepaper - it is no longer necessary for directors' names to appear on business letters (s.305(1) Companies Act 2006).  However, if the name of any director does appear (except in the text of a letter or as a signatory) the names of all directors must be shown.

Forms and Documents required

The following should be sent to the Registrar of Companies together with the appropriate fee (currently  £20):

1.
The memorandum and articles of association of the company.

2.
Form 10 (statement of first directors and secretary and situation of registered office). This contains the particulars which are required to be given by section 9 of the Companies Act 2006 concerning the first directors and secretary and the intended situation of the registered office of the company.  It must be signed by the proposed directors and secretary as well as by or on behalf of the subscribers.  Each of the proposed directors and secretary named on the form who has signed it is deemed to be appointed on incorporation.

3.
Form 12 (statutory declaration of compliance with requirements on application for registration of a company).  This form states that the requirements of the Companies Act have been complied with.  It may be signed by a solicitor engaged in the formation of the company or a person named on Form 10 as a director or the secretary of the company.

Certificate of incorporation

The Registrar of Companies will, provided the filed documents are in order, issue a certificate of incorporation.  Until the certificate is issued it is possible that the application will be rejected because, for example, the proposed name is unacceptable.

It is advisable to complete the incorporation formalities as soon as possible after the certificate of incorporation is received from the Registrar of Companies.  This ensures that all the Companies Act requirements have been complied with and that the company is ready to commence business. 

APPENDIX

Points to consider when incorporating a private limited company

1.
Date on which the company is to commence operations.

2.
(a)
Proposed name of the company.


(b)
Alternative name(s).


(c)
Whether a business name is to be used.

3.seq level3 \h \r0 

seq level4 \h \r0 
The address of the registered office.

4.
Principal likely activities of the company.

5.
Is the company to be limited by guarantee?  If so:


(a)
What amount will each member guarantee to contribute to the company in the event of a winding-up?


(b)
Is an application for exemption from the requirement to use the word "limited" to be made?

6.seq level3 \h \r0 

seq level4 \h \r0 
Amount in £’s of the initial authorised share capital of the company and the denomination of each share (e.g.  £1,000 divided into 10,000 shares of  10p each).


(N.B.
Companies limited by guarantee can no longer be formed with a share capital.)

7.
Whether a full or short form of articles of association is required (the latter is more common.)
8.
What provisions are required in the articles relating to allotment of shares and pre-emption rights on allotment?

9.
Are pre-emption rights on transfer of shares required?

10.
Are any special provisions required in the articles relating to the question of control?

11.
Details of provisions in articles of association as to minimum and/or maximum number of directors (if any).

12.
Should directors be empowered to appoint 'alternate directors' to act in their absence?

13.
Are directors to retire by rotation?

14.
Details of any limits to be placed in the articles on the directors' power to borrow.

15.
Details of any special provisions as to quorums at either meetings of the board of directors or meetings of the company.

16.
Details of each of the proposed shareholders of the company:


(a)
full name;


(b)
address;


(c)
number of shares to be held by each; and


(d)
if any shareholder is to be a nominee, name of person on whose behalf the share(s) are to be held.

17.seq level3 \h \r0 

seq level4 \h \r0 
Details of each of the proposed first directors of the company (on separate sheets if necessary):


(a)
full name (including all forenames in full);


(b)
any former names;


(c)
nationality;


(d)
usual residential address;


(e)
business occupation (if any); and


(f)
particulars of other directorships held by him or which, broadly speaking, have been held by him during the preceding five years (see section 163 of the Companies Act 2006 for further details).

18.seq level3 \h \r0 

seq level4 \h \r0 
Except to the extent that the information is given above, details of the interests of the directors, their wives/husbands (unless also directors) and children under 18 in the shares or debentures of,


(a)
the company;


(b)
the holding company (if any) of the company; and


(c)
any other subsidiary of such a holding company.

19.seq level3 \h \r0 

seq level4 \h \r0 
Which director is to be chairman of the board of directors?  Is he to be given a casting vote?

20.
Which director (if any) is to be managing director of the company?

21.
Details of any service contracts required.

22.
Details of the proposed secretary of the company:


(a)
full name (including all forenames in full);


(b)
any former names; and


(c)
usual residential address.

23.seq level3 \h \r0 

seq level4 \h \r0 
Details of the proposed auditors (in Great Britain) of the company:


(a)
name;


(b)
address; and


(c)
an individual in the firm who will primarily be responsible.

24.seq level3 \h \r0 

seq level4 \h \r0 
Have the auditors been asked to act?


If not, who is to contact them?

25.
Name and address of the branch of the company's proposed bank.

26.
Has the bank been informed?


If not, who is to approach them?

27.
Who is to obtain the form of resolution and specimen signature form required by the bank in connection with the opening of an account for a limited company?

28.
Details of arrangements to be stated in the resolution for signing of cheques (e.g. by any two directors).

29.seq level3 \h \r0 

seq level4 \h \r0 
What is the company's accounting reference date to be?

30.
How many copies of the memorandum and articles are required?

31.
Are the names of the directors to appear on the notepaper etc. of the company?

32.
Other matters.

For further information please contact: 

Tom Mackay or Jennifer Carter Shaw, Solicitors, Mackay Carter Shaw LLP

Tel:
0207 193 1009 or 1016

Email: tom@mackaycartershaw.com or jennifer@mackaycartershaw.com 
Website: www.mackaycartershaw.com 
This note is only a general review of the subjects covered and does not constitute legal advice which will vary depending on the circumstances of each case.  No legal or business decision should be based on the contents of this note.
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