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	LEGAL GUIDE

	PUBLIC COMPANY INCORPORATION


	Introduction 


The main differences of forming public and private companies arise from the requirements with which a public company must comply in order to register under the Companies Act 2006 ("CA").  There are three main differences:

(1)
The company's name must end with the words “public limited company”.  The abbreviation plc is permitted by s58 CA.

(2)
The nominal value of the company's allotted share capital must be not less than the authorised minimum (s761 CA).  This is at present fixed at £50,000 or the prescribed Euro equivalent, but the Secretary of State has power to vary that figure by statutory instrument.  Further, a share may not be allotted except as paid up at least as to one quarter of its nominal value and the whole of any premium on it (s586 CA).


Public companies are no longer required to have a minimum number of seven members - two is sufficient (s154 CA).
Forms and documents required
The documents that must be lodged with the Registrar of Companies in order to incorporate a public company are the same as for a private company (although the articles of association will differ in content).  Provided the documents are in order and the Registrar is satisfied that all the requirements of the Companies Act 2006 relating to incorporation and registration have been met, he will issue a certificate of incorporation.  This is conclusive evidence that all the requirements have been complied with.
However, in contrast to a private company, a newly incorporated public company requires from the Registrar a trading certificate before it is able to do business or exercise borrowing powers (s761 CA).  To obtain this trading certificate it must satisfy the Registrar that its share capital is adequate.  This may be done by filing with the Registrar a statutory declaration, on Form [117], made by a director or the secretary of the company, stating that the nominal value of the company's allotted share capital is not less than the authorised minimum.  Form [117] must also give the following details:

(a)
the amount paid up, at the time of application, on the allotted share capital (shares allotted must be paid up at least as to one-quarter of the nominal value and the whole of any premium);

(b)
the amount, or estimated amount, of the preliminary expenses and the persons by whom these expenses have been paid or are payable; and

(c)
any amount or benefit paid or given, or intended to be paid or given, to the promoters of the company and the consideration for the payment or benefit.

Failure to obtain the certificate before a company commences business renders both the company and its officers in default and liable to a fine.  The validity of any transaction that has been entered into is not affected, although the directors will be jointly and severally liable to indemnify the other parties to the transaction if the company fails to comply with its obligations in connection with that transaction within twenty-one days of it being called upon to do so.  If the certificate has not been issued within one year of the company's registration, the company may be wound up by the court under section 122 of the Insolvency Act 1986.

For further information please contact: 

Tom Mackay or Jennifer Carter Shaw, Solicitors, Mackay Carter Shaw LLP

Tel:
0207 193 1009 or 1016

Email: tom@mackaycartershaw.com or jennifer@mackaycartershaw.com 
Website: www.mackaycartershaw.com 
This note is only a general review of the subjects covered and does not constitute legal advice which will vary depending on the circumstances of each case.  No legal or business decision should be based on the contents of this note.
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